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Today’s Session

1 Introduction- Tim Eaton
2 Overview of the new Act- Troy Kraska
3 Contaminated Land Framework and Waste Framework- Dru Marsh
Morning Tea Break
4 EPA’s Regulatory Strategy and related policies- Matt d’Abbs
5 EPA’s regulatory posture and expectations for business- Mark Rossiter
6 Q&A
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• Tim Eaton - Executive Director - Regulatory Standards, Assessments & 
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• Troy Kraska- Manager- Regulatory Assurance and Improvement
• Dru Marsh- Manager- Internal Review
• Matt d’Abbs- Director- Regulatory Approach & Capability.
• Mark Rossiter- Executive Director Regulatory Capability, Engagement & Legal.
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Environment Protection Act 2017

Prevention

Flexible and risk-based

Information and justice

Modernising EPA



Environment Protection Act 2017

Consequence based:
The regulatory focus of the 
EP Act 1970 was managing 

pollution

Prevention based:
Our new focus is systems to 
reduce risk to human health 

& environment 



Refocus towards prevention of harm

Duty 
Holder 

activities

Harm to 
human 

health or the 
environment

1970 Act focus2017 Act focus

Preventing harm by making 
risk management a positive 
legal obligation

Protecting human health and 
the environment by punishing 
polluters that cause harm



The Environment Protection Framework

Environment
Protection Act

Regulations
Environment Reference Standards

Orders

Compliance Codes

Guidance and Educational Campaigns



From prohibitions to positive duties (1)
Offence to 

cause pollution 
to:

• Land
• Water
• Air

Offence to dispose of 
industrial 

waste other than at 
licenced premises

The GED: minimise risk to 
human health and the 

environment from pollution 
and waste

Generator reasonable 
steps

to ensure industrial 
waste

only goes to “lawful 
place”

Transporter to 
ensure industrial 

waste goes to 
“lawful place”

Receiver of 
industrial
must be 

authorised to 
receive that 

waste

Duty to 
restore after 
a pollution 

incident

Duty to 
notify of 
certain 

pollution 
incidents

SEPPs

Regulations
WMPs



From prohibitions to positive duties (2)

Transporting prescribed 
industrial 

waste without a permit

Priority waste: Classify, isolate, 
contain,

inform, alternatives to disposal

Report 
movement

Permitted 
vehicle

SEPP Contaminated Land/ 
Waters

Duty to manage contamination 
risks

Duty to notify of certain
contamination



General Environmental Duty (GED)
“A person who is engaging in an activity that may give 
rise to risks of harm to human health or the 
environment from pollution or waste must minimise 
those risks, so far as reasonably practicable.”

• Modelled on the OHS Act (an approach adopted in 
Victoria since 1985)

• Minimise means to eliminate the risks (as far as 
reasonably practicable) and if not, reduce the risks.

• Criminal liability for a person conducting a business
• Serious criminal offence – maximum of 

approximately $1.6 million for a company.

Assess 
options 

to 
eliminate 
and then 
reduce 

risks

Implement 
controls to 

reduce risks

Identify 
and 

assess 
risks



What is known?
What is available?
What is suitable?

How serious is the 
risk of harm?

How much risk 
reduction can be 

achieve per 
resource invested? 

So far as reasonably practicable

Risk of harm =
Likelihood x 

consequence



So far as reasonably practicable



So far as reasonably practicable



So far as reasonably practicable

‘State of knowledge’

Risk of harm =
Likelihood x 

consequence
What is known?

What is available?
What is suitable?



What’s the 'State of Knowledge'?
• Understanding risks your activities may pose
• Understanding steps to reduce that risk
• It changes over time. 

• State of Knowledge comes from various 
sources:
• Business and industry
• Regulators and government
• Independent organisations



Permissions Framework

C
om

plexityC
on

tr
ol

Licence

Permit

Registration



More info- epa.vic.gov.au



Contaminated land 
duties and scheme

Dru Marsh, Transformation



• General environmental duty
• Duty to manage contamination risks
• Duty to notify EPA of certain contamination circumstances

New duties-based approach



When does the scheme apply to me?



Who may have duties?

• Polluter
• Owner
• Occupier



Who may have duties?

• Polluter
• Owner
• Occupier

Person engaging in an activity 

involving contamination (GED)

Person in management or 

control of contaminated land



Assess risks

Manage risks

What is the scope of 
my duty?

Status of Contamination Obligation(s) What EPA expects

Do I owe 
a duty?



Known 
contamination

Potential 
contamination

No known or suspected 
contamination

Unacceptable risks from 
contamination

Notifiable contamination

Assess risks

Manage risks

What is the scope of 
my duty?

Status of Contamination Obligation(s) What EPA expects

Do I owe 
a duty?



GED

Duty to manage
Known 

contamination

Potential 
contamination

No known or suspected 
contamination

Duty to Notify

Unacceptable risks from 
contamination

Notifiable contamination

Assess risks

Manage risks

What is the scope of 
my duty?

Status of Contamination Obligation(s) What EPA expects

Do I owe 
a duty?



GED

Duty to manage
Known 

contamination

Potential 
contamination

No known or suspected 
contamination

Activities involving soil disturbance 

Potential risks of harm 
(e.g. site history, environmental 

reports etc)

Compliance action

Risk management

Notify

Duty to Notify

Unacceptable risks from 
contamination

Notifiable contamination

Assess risks

Manage risks

What is the scope of 
my duty?

Status of Contamination Obligation(s) What EPA expects

Do I owe 
a duty?



• Where no contamination is suspected
• GED covers risks from activities such as excavating and 

handling soil, whether for reuse or as waste. 
• Activities may uncover “unexpected finds” 

• Under GED, person must have a system for identifying 
and responding to such risks. 

Assess activities

“A person who is engaging in an activity that may give rise 

to risks of harm to human health or the environment from 

pollution or waste must minimise those risks so far as 

reasonably practicable.”

GED
GED



Duty to manage:
Minimise risks of 

harm from 
contamination so far 

as is reasonably 
practicable

Remediate

Characterise

Disclose

Contain/control

Profile

Review

Potential contamination
• Consider potential for the 

presence of contamination by 
considering current use and 
history of use based on the 
information available to them 
(e.g. site history, environmental 
reports etc)

Known contamination
• Steps must be taken to manage 

the risks: from disclosure to 
potentially affected parties, 
through to remediation, 
depending on the level of risk in 
relation to current use

Section 39(2) sets out 

components



Duty to manage:
Minimise risks of 

harm from 
contamination so far 

as is reasonably 
practicable

Potential contamination
• Consider potential for the 

presence of contamination by 
considering current use and 
history of use based on the 
information available to them 
(e.g. site history, environmental 
reports etc)

Known contamination
• Steps must be taken to manage 

the risks: from disclosure to 
potentially affected parties, 
through to remediation, 
depending on the level of risk in 
relation to current use

Remediate

Characterise

Disclose

Contain/control

Profile

Review

Section 39(2) sets out 

components



Duty to Notify

Known 
contaminatio

n

Potential 
contamination

No known or suspected 
contamination

Unacceptable risks from 
contamination

Notifiable contamination

Purpose:
• Increase EPA’s knowledge on distribution 

and extent of significant contamination
• Duty to notify does not mandate 

investigation solely for compliance:
→ Trigger for compliance is based on 

actual awareness or reasonable
awareness



Duty to Notify

Known 
contaminatio

n

Potential 
contamination

No known or suspected 
contamination

Unacceptable risks from 
contamination

Notifiable contamination

Friable 
asbestos

contaminant

contaminant

Contamination detected
contaminant

contaminant

Three components:
1. One or more NEPM B1 

contaminant (Section 6)

2. Exceed NEPM, ADWG 

or ANZG investigation 

level/value

3. Exposure pathway OR 

migration OR waste 

retained on site



Duty to Notify

Known 
contaminatio

n

Potential 
contamination

No known or suspected 
contamination

Unacceptable risks from 
contamination

Notifiable contamination

Three components:
1. One or more NEPM B1 

contaminant (Section 6)

2. Exceed NEPM, ADWG 

or ANZG investigation 

level/value

3. Exposure pathway OR 

migration OR waste 

retained on site

< 1,000 m3



Known 
contaminatio

n

Potential 
contamination

No known or suspected 
contamination

Unacceptable risks from 
contamination

Notifiable contamination

EPA’s compliance and enforcement tools:
• Directions
• Notice to Investigate
• Environmental Action Notice
• Site Management Order



Definition of contaminated land



Definition of contaminated land



Definition of contaminated land



Publication suite

1. Identify 

Potentially 

contaminated 

land

3a. Confirm if 

section 35 

applies

(This publication)

4. Undertake a 

detailed site 

investigation 

(DSI)

6. Adopt all 

reasonably 

practicable risk 

control 

measures to 

minimise the 

risks of harm

2. Undertake 

preliminary site 

investigations 

(PSI)

5. Assess risks 

of harm to 

human health 

or the 

environment 

on- and off-site

3b. Confirm if 

above 

background 

3c. Consider if it 

is ‘notifiable 

contamination’

7. Notify EPA, 

including 

management 

response 



More information?



More information?



Waste



Waste: Proposed Framework



Waste: Classification
General Environmental Duty

Duties under the Act

Duties of persons depositing industrial waste
Duties of persons receiving industrial waste (‘lawful place’)
Duty of persons involved in transporting industrial waste

Duties of persons managing priority waste
(including duty to investigate alternatives to waste disposal)

Duty to notify of transaction in reportable priority waste
Duty of persons transporting reportable priority waste

+

+

+



Waste: Contaminated Soils
Category A

Category B

Category C

Category D

Asbestos contam. only

Fill material

Reportable Priority 
Waste

Industrial 
Waste

Level of 
restriction

H
ighest

Low
est

New 
category

*

*

*

*



Waste: Declaration of Use – two formats

Declaration made by the generator or producer 
of materials from waste:
• Can be made for a wide range of uses.
• Must address the properties and 

risks associated with using the material.
• Is self declared and must be accepted by the 

receiver as fit for use.
• Fully flexible to individual situations.

Specific declarations issued by EPA:
• Provide an easy way to declare a waste fit 

for use.
• Useful where there is a known state of 

knowledge and limited alternatives e.g. use 
of manures.

• Only requires the generator/producer to 
declare against the published declaration.

Changes made 
in response to 

public 
feedback



Determinations and Designations
Determinations

• Waste determinations set out 
specifications and conditions where a 
waste can be lawfully received, without 
requiring a permission or a Declaration 
of Use (DoU).

• Discussion paper available on Engage 
Vic for consultation shortly.

Designations
• Allows reclassification of waste.

• Once a waste has been designated, this 
clarifies the requirements that apply to 
the transport, receipt and disposal of 
the waste.

EPA is developing 
determinations 

and designations 
in response to 

public feedback



2. Regulatory Strategy 2020-2025
Permissions Scheme Policy
Compliance and Enforcement Policy

Matt d’Abbs- Director- Regulatory Approach & 
Capability



Supports our Organisational strategy
Describes EPA’s regulatory focus under our 
new legislative framework
Outlines plans for our regulatory approach to:

▪ shift the concept of ‘environment protection’ to 
one of prevention

▪ build capability
▪ equip and work with our partners
▪ address non-compliance

Supported by key regulatory policies and 
guidelines

Regulatory Strategy 2020-2025



Regulatory Commitments
Six things, consistent across Regulatory Strategy and Regulatory Policies…

Acting to protect …by being responsive and proactive

Being informed and evidence-based …in how we make decisions

Targeting the biggest risks …by prioritising our efforts to address the largest 
risks to make the biggest difference

Supporting and encouraging …because we assume most people want to do the 
right thing

Being accountable for our commitments 
and responsibilities

…and holding others to account for theirs 

Acting with integrity …by being authentic



We use a range of regulatory tools and tactics 
aimed at:
• supporting people to understand, own and 

address their impacts on human health and 
the environment

• working with others to address complex 
pollution and waste problems

• taking a no tolerance approach to non 
compliance and proportionate regulatory 
action against those who fail to meet their 
obligations

• reviewing and refining our focus and 
approach based on the impact we are 
making, and the performance of industry in 
complying with their duties.

Our Regulatory Approach



Risk-Based Approach
We prioritise our effort to the largest risks 
and those areas where we can make the 
biggest difference to the health and 
liveability of Victoria.

We use science and intelligence to assess 
likelihood and consequence and also 
consider practices and behaviours that:
• represent non-compliance with the laws 

we administer
• present real or potential harm to human 

health and the environment
• impact our ability to be an effective 

regulator
• require a regulatory response due to 

public interest and concerns.



Our Regulatory Focus
Creating an environment protection 
culture
Embedding duties of environmental 
protection
Targeting deliberate and criminal non-
compliance
Strengthening preventative control 
framework
Equipping and working with our partners
Enhancing our capability



Delivery horizons
Delivery of the strategic focus areas will occur across 
three main horizons.
In Horizon 1 (2020-2023), we will transition to the new 
legislative scheme and maintain focus on existing 
priority harms and those that deliberately non-comply 
or create a risk of harm.
As the benefits of stronger capabilities and increased 
duty holder awareness are realised, Horizon 2 (2023-
2024) will focus on raising broader compliance across 
industry sectors and activities.
Horizon 3 (2024-2025) will focus on maturing the 
regulatory framework and continuously improving 
performance.



The Compliance and Enforcement Policy supports the
Regulatory Strategy 2020-2025 and sets out our approach to 
applying Victoria’s new legislative framework to our
compliance and enforcement decisions. It also aims to 
provide clarity on how we will exercise our regulatory powers.

The policy covers:

• EPA’s compliance and enforcement approaches for 
supporting and directing compliance

• our principles and criteria for decision-making, including 
the consideration of risk, and behaviour and motivations 
for compliance.

Compliance and Enforcement policy



Dynamic Enforcement Response
EPA’s enforcement action aims to:
• stop the unlawful activity and 

remedy any harm caused by 
the non-compliance

• (including using restorative 
justice outcomes)

• ensure future compliance is 
achieved and sustainable

• raise awareness of the law and 
consequences of non-
compliance

• punish offenders and remove 
any commercial advantage 
from the non-compliance.



Identifying and responding to non-compliance
EPA will consider the nature of non-compliance and 
contributing factors:

• Seriousness, including:

• the degree of commercial advantage or gain

• the impact on environmental risk

• derogation from standards.

• Public interest 

• Prevalence of alleged offending

• Character and culpability

• Deterrence

• Strategic priorities



Avenues for review and appeal
Increased scope for taking remedial action is 
balanced by a statutory right for recipients of a 
remedial notice to seek internal review of an EPA 
authorised officer’s decision to issue or amend a 
notice.

Review may also be sought from the Victorian Civil 
and Administrative Tribunal (VCAT). VCAT reviews 
provide duty holders and other affected parties 
with a fully independent avenue for reviewing EPA 
decisions and hold us accountable for core 
regulatory decisions affecting duty holders and 
other affected parties.



Permissions scheme policy
EPA’s Permissions Scheme Policy supports our overarching Regulatory 
Strategy 2020-2025 and sets out our approach to implementing the 
new permissions scheme. It also aims to provide clarity on how we will 
exercise our regulatory powers and be held to account for our 
decisions.

More specifically, this policy:
• sets the context for permissions within the new legislative 

framework and the roles of the permission tiers
• outlines at a high level the factors we will consider in assessing 

permissions
• highlights the interactions between the permissions scheme and the 

regulatory framework for the management of waste.



Overview of permissions
Permissions complement and support the GED 
and duties framework by providing greater 
assurance that key risks are being effectively 
managed. This includes the need for:

• Clarity, certainty and assurance for the 
community where the likelihood and/or 
consequences of harm to human health and 
the environment are the greatest.

• Certainty for business in regard to compliance, 
as well as monitoring and reporting 
requirements.

• Improved targeting of risks of non-compliance 
in sectors that attract criminal activity or are 
vulnerable to strong financial drivers to not 
comply with the law



Assessing applications for permissions
GED and other duties of the EP Act: is the activity to be 
undertaken in a way that complies with the regulatory 
framework?
Protecting environmental values and risks to human health: 
does the activity impact environmental values?
Principles of environmental protection: is the activity to be 
undertaken consistently with the principles of 
environmental protection?
Best available technology and techniques: what is the SoK
for the risks and controls?
Stakeholder engagement: has the applicant ensured that 
the views of the community have been taken into account?
Fit and proper person



Regulatory communications and engagement  policy

EPA’s Regulatory Communications and Engagement 
(RCE) Policy supports the overarching Regulatory 
Strategy 2020-2025 and sets out how we intend to 
communicate and engage with people.

The RCE Policy covers the principles and factors that 
guide how we communicate and work with people, and 
how we expect people to communicate and engage with 
us.



Inform and educate
We share information and work with people to improve their
knowledge of the environment and our respective 
responsibilities. We use information to:

• raise awareness about EPA’s role, functions and law 
enforcement activities

• build a positive environmental protection culture

• facilitate dialogue and drive continuous improvement

• communicate the state of the environment, environmental 
risks and how to respond to them, including during 
emergency events.

EPA’s role during emergency events is to support the 
responsible ‘control agency’ by providing technical and 
scientific information and by monitoring and advising on 
environmental and human health impacts.



Support to comply
We work to maximise compliance through strategic 
partnerships with industry groups and networks, peer 
regulators and forums like EPA’s Industry and 
Community Reference Groups.

As we support duty holders to comply, we:

• clearly and consistently explain who we are, what we 
do, and what our expectations are

• provide relevant information, adapting to audience 
needs

• support and encourage dialogue using a variety of 
communication channels.



Charter of consultation
The Charter of Consultation formally sets out our 
commitment under section 53 of the EP Act in two 
areas of EPA consultation:

• development of legislative standards (ERS, 
Regulations and position statements)

• permissions applications assessment.

The Charter also outlines key elements of the 
legislation that require or may benefit from 
consultation and describes how EPA may undertake 
this consultation.



A note on what to expect from EPA

Mark Rossiter- Executive Director, Regulatory Capability, 
Engagement and Legal



• New protections for all Victorians
• Preventative legislation is a long game
• Enabling industry innovation is a key driver
• July 2021 is the beginning, not the end
• 30 June and 1 July will feel the same
• Right and Wrong - concepts for the 5% don’t change
• Proportionate regulatory responses, extensive training
• Raising the state of knowledge in industry over time
• It depends can be uncomfortable 'legal' language
• To feel anxious or unprepared is normal
• The GED is a broad concept, Risk, Harm, Practicable but....
• You are already here today

Remembering ‘the why’ 
Long term change – Key 
Takeaways to Consider

1 Jul

Change over time



More info- epa.vic.gov.au

epa.vic.gov.au

1300 372 842 (1300 EPA 
VIC) (24 hours)

contact@epa.vic.gov.au

https://www.epa.vic.gov.au/for-business/find-your-industry/retail-and-small-business
epa.vic.gov.au
epa.vic.gov.au
mailto:contact@epa.vic.gov.au


Q&A



1300 372 842 (1300 EPA VIC) 
epa.vic.gov.au

For languages other than English please call 131 450. Visit epa.vic.gov.au/language-help for next steps.
If you need assistance because of a hearing or speech impairment, please visit relayservice.gov.au

This publication is for general guidance only. You should obtain professional advice if you have any specific 
concern. EPA Victoria has made every reasonable effort to ensure accuracy at the time of publication. 


